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ABSTRACT

Thisarticle providesan in-depth analysis of
the Securities and Exchange Board of India’s
(SEBI) settlement mechanism. The article
highlights the scope of the settlement mechanism,
including the types of violations resolved through
settlements, such as AlIF, mutual fund, insider
trading, PFUTP, and LODR violations. Overall,
this article provides a comprehensive analysis of
the SEBI settlement mechanism, its significance,
and the proposed modifications aimed at making
the mechanism more effective and efficient in

resolving violations of securitieslawsin India.
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INTRODUCTION

The Securitiesand Exchange Board of India
(SEBI) collected INR 59 crorethrough settlement
mechanism in 2021-22 after settling 107 petitions
involving violationsof securitieslaw. Accordingtothe
most recent information made public by SEBI inits
annual report, theagency revealed that it collected
INR 68.23 crore in 2020-21 after settling 216
gpplicationsthrough the settlement mechanism.! The
number of applications received, and the amount
recoveredin FY 2021-22 weresignificantly lessin
comparison to FY 2020-21. “AlF (Alternative
Investment Funds), mutual fund, insider trading,
PFUTP (Prohibition of Fraudulent and Unfair Trade
Practices), and LODR (Listing Obligations and
Disclosure Requirements) violations were among the”
allegationsresol ved by the settlement mechanism.?

By agreeing to pay a settlement fee to the
regul ator, a suspected wrongdoer can conclude an
open case against them without having to admit or
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deny guilt. Thesettlement mechanismisaprocess for resolving conflictsquickly and effectively. Thefirmsthat
were subject to enforcement procedures by SEBI for engaging in “reverse trades in the stock options® market
on BSEintheyear 2014 & 2015 were given aone-timeopportunity to settle their casesthrough Settlement
Scheme 2020.*

Scope of Settlement Mechanism

SEBI issued acircular in the year 2007° (which was amended in 2012°) establishing the “consent
mechanism” as “an alternative and efficient dispute resolution tool for violations of securities law”.
With the goal of clearing up any doubts about the legality of the settlement process, “the SEBI (Settlement of
Administrative and Civil Proceedings) Regulations, 2014” (2014 Regulations) were enacted after “the Securities
Laws (Amendment) Act of 2014 was notified. The resolution procedure under this regime did not apply to
certain mgor offences, namely, insider trading or fraud. To lessen the administrativeload and cost borne by
SEBI, provisionswereincluded to allow for settlement actionsto beinitiated prior to theissuing of ashow
causenatice.

By December 14, 2017, SEBI had formed a “High-Level Committee” (Committee), headed by Justice
A. R. Dave, to assessthe current settlement mechani sm and make recommendationsfor improvement based
onlessonslearned from the expans on and maturation of the Indian and international securitiesmarkets. The
Committee’s suggestions and the comments of interested parties led to the notification of “the SEBI (Settlement
Proceedings) Regulations, 2018” (2018 Regulations), which became effective on 1.1.2019, replacing the
2014 Rules. Theregime has become princi pl e-based according to the 2018 Rules, which have given SEBI
more leaway to settle certain significant offences, except for thosethat haveimpact over market, causesloss
to substantial group of investors’, or compromise the market rectitude. Furthermore, it introduced “Confidential
Settlement” in exchange “for cooperation with SEBI in its investigations” and aimed to increase the clarity of
investor-rel ated settlement problems such asdisclosureviol ations, refund or exit dternativesto investors.

SEBI began “a consultative process in September” 20217 regarding suggested changes, themgjority of
which got accepted in on Dec. 28 of the year 2021 and thereby notify on Jan. 14 of year 2022, based on its
experienceimplementing the 2018 Regul ations and considering the dynamic nature of the Indian securities
market. Thereisacons stent thread running through therevisions: shorter deadlines, lesspotentia for abuse,
and acheck on compensation sumsto make surethey are proportiona to the seriousnessof any infractions.

Establishment of Settlement M echanism
Evolution of SEBI’s Settlement Mechanism

The Securitiesand Exchange Commission (SEC) inthe United Statesof America(USA) pioneered the
settlement route, which benefited the Courts because Settlements or consent judgementswoul d save court
resourcesand time® Thisformed the underlying rationd e behind the regul ation in the USA favoring acceptance
and enforcement of “consent decrees”. This made it possible for them to get their work done in a timely
fashionwhiledtill beingfair totheplaintiffs®

The samegod/benefitsled to theintroduction of asettlement processin India. In 2007, Indiabecame
thefirst country in theworld to establish the notion of settlement for violationsof securitieslaw.® Theidea
behind it wasto lessentheworkload of both litigantsand courts by giving defaulting entitiesachanceto settle
their disputes outside of court. Without sacrificing either deterrent or the provision of equitableremediesto
injuredinvestors, it hasgiventhefundamenta concomitantsof legd process™ Whileitsimplementation presented
somedifficulties, the Settlement procedure ultimately hel ped the regulator of the market providesamore
efficient tool. The Settlement procedure has been revised severa times since 2007 in theform of rulesand
was finally codified in 2014 as “the SEBI (Settlement of Administrative and Civil Proceedings) Regulations”.*?

“The SEBI (Settlement of Administrative and Civil Proceedings) Regulations, 2014” and the Enforcement
procedure of SEBI was examined by the Committee chaired by JusticeA. R. Dave and including Shri Pratap
Venugopal , Advocate on Record, Supreme Court of India, asMember of the Committee (Report) in 2018,
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which resulted in the creation of “the SEBI (Settlement Proceedings) Regulations, 2018 (Settlement
Regulations).’®

During the formulation of Settlement process design, it was considered that the "justice delayed is
justicedenied asit isof paramount importancewhenever thesubject of meeting out justiceisbroached. Every
judicial system’s battle to maintain this legal dictum has been an uphill one, as they seek to strike a balance
between delivering justice quickly and doing so fairly.”** Asaresult, SEBI hasreviewed the Settlement Rules
and provided recommendationsfor improvement in aconsultation document.

Settlement circumstances under this mechanism must also be evaluated in light of the changing “techno-
regulatory paradigm” in the Indian securities market, including the introduction of the system driven disclosures
mechanism.® Tekingal of thisinto account, rationalizing settlement procedures could pavetheway for absorbing
shiftsinthedynamic nature of theIndian securitiesmarket.

Significanceof the Settlement Regulation

Under the “Securities and Exchange board of India (Settlement Proceedings) Regulations, 2018”
(“Regulation of 2018™), a new concept called the “settlement schemes’ has been introduced under which the
SEBI has the responsibility to establish the terms and method of settlement of the “specified proceedings”
under the “settlement scheme”.2¢ Thisthen would be applicableto theidentified group of peoplewho have
been affected by acomparable defaultin order to resolveany said proceedings. Any order made as part of
such asettlement schemewoul d betreated as asettlement order for the purposesof therules.

“Specified Proceedings” is defined in Regulation 2(1)(f) of the Regulation of 2018 as “proceedings
which can beinitiated by the Board or have beeninitiated and are pending before the Board or any other
forum for the violation of securitieslawsunder Section 11, Section 11B, Section 11D, Section 12(3), or
Section 15-1 of the SEBI Act, 1992; or Section 12A or Section 23-I of the Securities Contracts (Regulation)
Act, 1956; or Section 19 or Section 19H of the Depositories Act, 1996.”%

The SEBI shall constitute a “High-Powered Advisory Committee” (HPAC), “Internal Committee” (IC)
and “Panel of Whole Time Members” (WTM) to review the proposed settlement application and make
recommendations.’®

The applicant, against whom certain “specified proceedings” have been commenced, or are pending,
or may beinitiated, canin Part A of the Form apply to the Board. The applicant must accompany a non-
refundable application fee of INR 15,000/- along with the application?® The form’s Part-C comprising
of undertakingsand waiversmust beincluded with the application. All relevant information on the alleged
default must bedisclosedin applicationinitsentirety.

The applicant must submit asingle applicationto settledl pending and future proceduresarising out of
the single cause of action. “Any application that does not fully comply with these regulations or is incomplete
is liable to be returned”.® The applicant shall within fifteen daysfrom the date of intimination from Sebi,
resubmita “complete and updated application” that complies with provisions of the said 2018 Regulations.

In case of abusiness, an application for settlement of defaultsrelated to disclosuresshal to theextent
required be executed by the person in charge of, and responsible for the conduct of the business of such
association, firm, body corporate, or limitedliability partnership, and thesame shal bind theassociation, firm,
body corporate, and any officer whoisin default.?

Brief of the Settlement Procedure®

Thefirst stepin determining the conditionsof the settlementisfor IC toreview theapplication. ThelC
caneither request pertinent information and documentsand/or request thephysical presenceof theapplicant.
It may also grant theapplicant ten businessdaysto filerevised settlement terms from thedate of theIC
meeting. The settlement applicationwill thengoto HPAC for consideration. The HPAC hastwo optionsfor
addressing applicationsit receives, firdtly, to request that the settlement termsberevised and sent back toI1C;

April to June 2023  www.shodhsamagam.com | roact Factor
ADouble-blind, Peer-reviewed and Referred, Quarterly, Multidiciplinary and Sl F[22023): 7906 850
Multilingual Research Journal



. Y. PapaRao, A. Awasthi, S. Prabhat
ISSN : 2581-6918 (E), 2582-1792 (P) , ,
Year-06, Volume-06, |ssue-02 SHODH SAMAGAM Page No. 848 - 856

or secondly, propose suggestionsthat will bebrought beforetheWTM pand. TheWTM Pand will thereby
have to respond to HPAC’s suggestion. The WTM can either approve or disapprove the same. The applicant
will be then served with a “notice of demand” within seven business days from the date of the decision. The
gpplicant must either pay the settlement sum or provide awritten commitment to adhere by the other settlement
requirements. The applicant will be then served with a “notice of demand” within seven business days from
thedateof the decision, if therecommendationsarergiected. Theagpplicantisrequiredto, thereby, send back
the application for re-examination and henceforth |C and HPA C shall follow the same procedure asthey
would for abrand-new submission.

TheAdjudicating Officer concludes the case based on the approved settlement conditionsby issuing an
appropriate order. WTM’s Panel issues a proper order concluding any new or planned proceedings. The
claimed default, aswell asany other pertinent factsand requirements, dongwith the settlement terms, should
be specified in the order entered pursuant to theseregul ations.?® After the Board i ssuesthe settlement order,
it should be served on the applicant and posted on SEBI’s website. The identity of the applicant should be
kept discreet insuch proceedings, athough the nature of the default may be published?

Orders Passed Under the Settlement Regulations
Inthematter of Sharepo Services(l) Private Limited®

It has been reported that transfers were permitted without the necessary documentation, whichisa
breach of “the Listing Agreement” as well as “Regulation 103” of the “SEBI (L.isting Obligations and Disclosure
Requirements) Rules 2015”. The applicant had been served with a “show cause notice” by SEBI. Finally, in
January of 2020, thegpplicant registered an appli cation for settlement. The High-Powered Advisory Committee
offered and settled on INR 4,621,875 as the settlement amount, and the Sebi’s Panel of WTM authorized this
sum in compliance with the Settlement Rul es. After the A pplicant paid the agreed-upon sum, the casewas
closed per the conditions of the settlement as outlined in the Settlement Rules.

Inthematter of Bombay Burmah Trading Cor poration Limited®

One of the Applicant’s promoters was convicted of felony and sentenced to two years in prison;
however, hewas granted afive-year suspension of hissentence. The applicant wasaccused of violating the
“SEBI (Listing Obligations and Disclosure Requirements) Rules 2015 by failing to disclose material information
after it becameaware of it. Hence, the applicant was served with ashow cause noticeto begin adjudication
proceedings. “The applicant then submitted a settlement application requesting to settle the ongoing adjudication
procedures”; this was reviewed by the HPAC, wherein INR 2,167,500 was suggested and approved as an
amount of settlement in compliance with “the Settlement Regulations”. The SEBI Full-Time Members agreed
with the recommendation. A ccording to the Settlement Rul es, the applicant paid the agreed-upon sum, and
the casewas closed.
In the matter of Mr. Ness Wadia®

Inthis case, the applicant was convicted of afelony and sentenced to two yearsin prison; however, he
was granted a five-year suspension of his sentence. The applicant was a promoter as well as “a non-executive
director of three listed companies” and “a promoter as well as managing director of some other listed company”.
However, it was claimed that he violated the “SEBI (Listing Obligations and Disclosure Requirements) Rules
2015” by failing to make timely disclosures of the same to the abovementioned firms. As aresult, SEBI issued
ashow cause notice and began the adj udi cation process agai nst the applicant. The gpplicant then submitted a
settlement proposal, which was reviewed by HPAC and ultimately accepted by SEBI’s panel of Full Time
Members, who determined that the settlement sum should beset at INR 2,342,750. According to the Settlement
Rules, the applicant paid the agreed-upon sum, and the casewas cl osed.

Analysis of the Existing Framework
“Consultation Paper on Review of the SEBI (Settlement Proceedings) Regulations, 2018 was issued
inacircular dated September 14, 2021.2 With the commencement of the 2018 Regul ationsand theentire
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experiencewith dealing with the settlement gpplicationsunder the said regul i on, madethe concerned authorities
fed that the settlement terms should be amended to be morein accordance with the specific type and severity
of the companies’ breaches.? Further, it madethemrealizethat amore effective settlement system that
allows SEBI to better employ itsresourcesmay hel p reducethelimitsof the enforcement proceedingsfor al
parties. “So, in order to provide ameaningful and effective and efficient alternative to SEBI’s enforcement
procedures, severd criteria, notably in repect to specific kinds of violationsin the entities, were considered,
and timeframes were further modified”.*® Thus, the SEBI has advised updating the settlement normsto
pardld themwith the stipulated methods of breaches committed by enterprises, considering dl variablesthat
would make themechanism moreeffective. SEBI hasproposed adjusting the cost structure and settlement
timeframes A settlement isan agreement reached outs de of court to resol ve potentia violationsof securities
legidation. Thereisno admission of guilt or rejection of responsibility in the fee-based agreement agreed
between theregulator and the organi zation at issue.

Inmost cases, theapplicants submit their settlement requests near the conclusion of thed lotted period.
Disruptionsto theenforcement processlikethesenot only undermineitsgodss, but a so postponethe completion
of enforcement activities. Thesuggestionswould dter thetreatment of violationsof securitieslaw if they were
put into effect. According to reports, the consultation document proposes adjusting themulltiplier and mitigating
factor used to cd cul ate settlement sums, aswell asgiving the|C and HPAC moreleaway in deciding settlement
circumstances.®

Settlements were reached primarily to alleviate SEBI’s unmanageable workload and to lessen the cost
of litigation on people. Timekeeping providesno relevant divisionsfor bargaining. It may take weeksor
months of i nspections before aperson can make an informed decision on whether to settle.®

Certain proposed amendmentsto the existing Regul ation 2018 arefollowing:
TimeLimit on Settlement

The current system isconsi stent with thegoa of providing evenlesswiggle space, astheold regime
alowed SEBI toignoreany late submissioneven after 60 days, that is, up till 120 days after thenotice has

been served, whereasthe new regime capsthetimetable at 60 days* This aimsto eliminate the scenario
wherethe applicantskeep waiting until the deadline has passed before beginning settlement.

Whileit ispresumed that awindow of 60 daysis morethan enough to register settlement application,
there can beanumber of factor that one might need to bemindful about while choos ng the settlement process,
which might take longer hours, such as, the gravity of the accusations, the complex fact of the case, the
participation of multi-party, thetimelineto which the accusationsisrelated to, the delay caused toinitiating
settlement proceeding, and thetime-consuming processes® The applicants’ capacity to utilize the settlement
mechanism may be hindered by the lack of flexibility in the timeframe. It remains to be seen if the “twin
obj ectives behind the advent of the settlement mechanism, that of asuitable sanction, remedy, and deterrence
without having to resort to litigation, lengthy proceedings, and consequent delays”, can continue to be served
by sanction of such strict deadlinesat SEBI.*

Other Methodsof Time M anagement

Puttinginarequest for revised settlement terms (RSTs)When theapplicant filesthe RST, post
themeeting of thelC, whichisduly rationalized tofifteen workingdays (fromten workingdaysuptoa
maximum of twenty dayssubject to aten percent increasein expenses) to guarantee settlementsarereached
within an acceptable schedule. According to SEBI’s findings, applicants frequently used this to drag out the
enforcement procedure for their own benefit. A new reason for denying a settlement request has been
recommended, thatis, failingtoprovideRST within 15 businessdays. Overal, thisjustification benefits SEBI
and the appli cants, who may take advantage of thetimeallotted to themto carefully andyze their settlement
choiceswithout worrying that SEBI will consider providing moretime, evenif they pay ahigher cost.

Remittanceof Settlement Amount: After recelving ademand notice, applicantsno longer havethe
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option of requesting an extension of timeto pay the settlement amount, and i nstead must pay thewholesum
within 30 days. Thereasoning behind thiswasthat it wasrarely utilized, and that the applicant would havea
good idea of the amount before applying thanks to the RSTs they had already provided.®” While that’s
possible, it’s still possible that applicants could face unforeseen difficulties that prevent them from paying the
RST infull. Duetothelack of certainty inthetiming of the demand notice, it isessentia that applicantsbe
given adequate time to acquire such monies. Although SEBI’s effort to clarify the rules is admirable, it is
unclear whether eliminating al discretionisthebest course of action.®

ThelC must impose Preconditions

ThelC may now a so reject a settlement application for failureto satisfy any pre-requisiteterm for
settlement inaparticular timeframeaslaid down by thelC.

Significantly, while SEBI hasaways had theauthority to consider any circumstancesit seems fit during
settling proceedings, this change formalizes the IC’s authority to declare condition precedents before settling
any case.* This topic came up at a recent board meeting for SEBI, with regards to the necessity of “an open
offer” before settlement. For applicants, this makes it clear that they must meet certain conditions before their
settlement applicationsmay movefurther®,

‘Name lenders’ are treated differently than Core Entities.

The SEBI hasproposed amorerationalized approach to determining settlement termsfor such name
lenders, in additionto varied formulafor calculation used for individual and corporate entity, while making
surethat the ones who have amuch more active part shall be put to agreater threshold in the process of
settlement. The Board would need to be assured that the “name lenders” involved knew nothing about the
unlawful activity and were merely providing the primary company with accessto the account®:. In most
settlements, the partiesavoid talking about the merits of the case.*? Considering theseintricacies, itisreasonable
to expect SEBI to proceed with caution whileimplementing thisadjustment, so asto prevent any abuse.®

Estimating a Rough Settlement Sum

The variables used to determine the amount involved in the settlement have been updated. For
example®: vauesassociated with the beginning of the processarerevised down. Revision of the settlement
factorsupward (from 1.20to 1.50) to discouragelate-stage settlement filings. Base amounts due to “disclosure
violations” under “the Takeover Code” and “Regulations prohibiting Insider Trading” have also been rationalized
cons dering theshift intheregulaory landscape brought about by theintroduction of system driven disclosures*

CONCLUSION

It’s important to remember that the company’s shareholders and other stakeholders get impacted by
the control group’s decisions. Consonance between these two departments is crucial to a company’s success.
Many of the suggestions in the consultation paper aim to shield shareholders’ interests, reducing the impact of
the control group’s choices on everyone else.

Tofurther enticeinternationa investors, the consultation document isapart of abigger pushtoraise
India’s standing in the ”World Bank’s Ease of doing Business” index. After the COVID-19 outbreak, several
busi nesses refocused their attention on other partsof Asia, particularly South Asia. Expertsattributethis
primarily to the streamlined lega structure with minimal formalities. Investorswere drawn to the project
because they anticipated increased productivity and decreased costsasaresult. Asaresult of thispattern
becoming apparent, the “Government of India” has taken a number of legislative reforms in the last four to five
yearsto streamline processes, boost efficiency, lessen finesfor procedurd errors, and better reflect theredlities
of the country’s enterprises. The consultation paper has as one of its primary goals the enhancement of the
securities|aw settlement procedure.

Beyond questions of procedure, SEBI’s authority to approve or reject the settlement applications remains
vagueand undefined. Theguiddinesalow SEBI torgect any settlement gpplication whereabreach seemsto
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have amarket-wideeffect, createsinvestor losses, or involvesrepeat offenders. Theseideas, however, can
be construed in many ways, allowing for amore personalized settlement. SEBI hasto better formalizeits
criteriafor accepting and rejecting settlement proposal sin order to increase thelegitimacy of the settlement
process. Because of this, the SEBI’s comments in the consultation document are appreciated. What final
adjustments are madeto the Settlement Rulesisan intriguing question.
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