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ABSTRACT

War is a rot to humanity and involves most
brutal and arbitrary violence. The international
humanitarian law (also called the law of war or
law of armed conflicts) is a part of international
law and aims to mitigate the human suffering
caused by war. International humanitarian law
aims to restrain belligerents from wanton cruelty
and ruthlessness, and to provide essential
protection to those most directly affected by war.
In 1991, the General Assembly adopted a
resolution to improve the humanitarian relief
capacity of the United Nations. Subsequently, the
former Secretary-General, Boutros Ghali
established the post of Under Secretary-General
for’ Humanitarian Affairs who headed the
Department of Humantarian Affairs (DHA).
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INTRODUCTION

Thehorrifying experiencesof thearmed conflicts
inthe Gulf, Somdiaand Bosniaremind usof thecrudty
of thewar and the suffering, death and destructionit
causes. War isarot to humanity andinvolvesmost brutd
and arbitrary violence. Thecontemporary interngtiond
law- in particular the Charter of the United Nations-
prohibitsnot only the use of force but even thethrest to
useforce with the exception of collective measures
undertaken by the United Nations or the defensive
measures permitted by Article 51 of the Charter. In
order tomakethisprohibitionredidtic, internationd law
offersto Statesagreat scale of meansand measures
for the peaceful settlement of disputeswithaview toan
effectiveabolition of therecoursetowar.

Undoubtedly, armed conflictscannot dwayshbe
voided. The question arises; is the behavior of
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belligerent parties subject to any limitations? The obviousanswer to thisquestionsisthat such limitsdo exist
whicham at themitigation of themost disastrous effectsof armed conflicts. Such limitsconstitutethebody or
internationa humanitarianlaw applicableinarmed conflicts.

Conceptualisation

Theinternational humanitarian law (also called thelaw of war or law of armed conflicts) isapart of
international law and amsto mitigate the human suffering caused by war. Inshort, itsaim isto humanisewar.
The purpose of IHL isnot to take, the war victims to heaven but to save them from hell. According to
generdly accepted definition, theinternationa humanitarianlaw applicableinarmed conflictsmeansinternationa
rules, established by treaties and customs, which are specifically intended to sol ve humanitarian problems
directly arisngfrominternationa and non-internationa armed conflictsand which, for humanitarian reasons,
limit theright of the partiesto aconflict to usethe methods and means of warfare of their choice or protect
personsor property that are, or may be, affected by the conflict. International humanitarian law aimsto
restrain belligerentsfrom wanton cruelty and ruthl essness, and to provide essentia protection to those most
directly affected by war. By reducing and limiting themost brutal and arbitrary violence, international humanitarian
law contributesto the objective of the generd internationd law: to maintain and restitute peace among Nations
assoon aspossible. By keeping theconflict in strict limits, it hel psto reconstitute peace. Thejustifiability of
IHL canbechdlenged on theground that to mitigatethe sufferings of war istantamount to making thesituation
of war more acceptable, more endurable. Doesthe very existence of humanitarian law of armed conflict
contributeto perpetuating the phenomenon of war? Will war fought in accordancewith humanitarian ruleslast
longer than theonefought without any restraints? Doesit follow that al restraintsshould, therefore, beremoved?
What ought oneto prefer: alonger war or aworsewar?

Thethesisthat IHL may prolong war and therefore ought to be abolished, is untenableand amountsto
nullification of the basi ¢ purpose of internationa law whichisto maintaininternationa peaceand security. The
whole mankind cannot be subjected to theterror of unlimited war with maximum cruelty and ruthl essness.
Without lega restraints, war may degenerate into, utter barbarism. Moreover, after thetermination of such
barbaric war, therestoration of peace between the partiesthat have fought each other with such ruthlessness
may becomevirtudly impossible.

The Three Main Trends. The Geneva, The Hague and The New York Trends

ThelHL, dthough of rdatively recent origininitspresent shape, hasalong history behindit. Eveninthe
distant past, military leaders sometimes ordered their troopsto sparethelives of captured enemies, treat them
well, sparetheenemy civilian population, doctors, their assistants and chaplains not to betaken ascaptives
and returned to their side, prisoners of war to be protected and exchanged without ransom and sick and
wounded to be card for and not to be regarded as prisoners of war. Inthe course of time, these and suchlike
practices gradually devel oped into abody of customary rulesrel ating to the conduct of war. However, the
scope of these customary rulesof warfareremained e usive and uncertain.

The process of codification of the customary rules of warfare started after the middle of the 19th
century with theconclusion of multilaterd treatieswhich rendered specificity to the uncertain customary rules
of warfare. Two separatetreatieswere concluded: oneat Genevain 1864 on thefate of wounded soldierson
the battlefield and the other in St. Petersburg in 1868 prohibiting the use of explosiveriflebullets. These
modest beginningsled to theemergence of two distinct trendsin thelaw of armed conflict, namely, the Geneva
trend which more particularly concerned with the condition of war victimsand TheHaguetrendrelating tothe
conduct of war proper and permissible means and methods of war. Much later in 1960°s and 1970’s, the
United Nations began to take an activeinterest in the law of armed conflict, mainly from the aspect of
implementation of fundamental human rightsinthearmed conflict. Thisresulted intheemergenceof thethird
trend, namely, theNew York trend. Thesethreetrendshavefinally merged into asingle movement.
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A. TheGenevaTrend

In the middle of the 19th century in 1859, the battle of Solferino exposed the vulnerability of the
customary rulesof warfare. At that battle about 38,000 werekilled or wounded in 15 hours. Customary rules
of warfarewere put to dust. Field hospitalswere shelled. Doctorsand stretcher bearersinthefieddd were
subjectsto fire. Whoever fell into enemy hands, whether wounded or not and regardless of whether he
bel onged to thefighting forcesor tothemedica or auxiliary personnel, wastaken as prisoner. Often uponthe
approach of enemy forces, or even when their approach wasmerely rumoured, the doctorsand nursesinthe
field hospitalsfled with ambulances at their disposal. Of thewounded at Solferino, many died from lack of
medical care and attention and | ack of water and medi camentsfor thewounded men.*

At thebattle of Solferino therewas present aSwisscitizen, Henry Dunant, amidst thousands of French
and Austrian wounded. Dunant was present not asasoldier but asacivilianfor purposesunrel ated to thewar
thenin progress between Austriaand France. Dunant saw thefull horrors of the battle. For days, heand afew
other volunteersdid what they could to treat the wounded and alleviate the sufferings of the dying. Deeply
affected by the misery he had witnessed, heretired for awhilefrom activelifeand wrote hisexperiencesdown
inabook entitled Un souvenir tie Solferino (A Memory of Solferino) which was publishedin 1862. In his
book, Dunant made two proposal s which he regarded asindispensable. Thefirst proposal wasthat each
State should establishintime of peaceardief society to aid thearmy medical servicesintimeof war. The
second proposa wasthat States should concludeatreaty that would facilitatethework of theserelief societies
and guarantee abetter treatment of thewounded. Dunant, acitizen of Geneva, isgenerdly recognized today
asthefounder of the Red Cross movement.2 Theresfter, the International Committee of the Red Crosswas
established withits seat in Genevawith its membership confined to Swiss national s.® The publication of
Dunant wasthe beginning of themodern humanitarian movement creating law. Henry Dunant, the man of
compassion for thewounded in battle provided thefirst legal baseto IHL.

The second proposal of Dunant wasimplemented in 1864 with the adoption of the Geneva Convention
for theAmelioration of the Condition of the Wounded in Armiesinthe Field. The Convention hasthree
important features. Firstly, inwar on land, military hospitals and ambul anceswoul d berecognised assameas
neutrals.

Secondly, hospitd and ambulance personnd would havethebenefit of the utrality when onduty. Thirdly,
hospitalsand ambulanceswoul d be di stingui shed by auniform flag bearing ared crosson awhiteground. In
1899, atreaty was concluded rendering the principles of thetreaty of 1864 applicableto thewounded, sick
and shipwrecked at sea. 1906 saw thefirst revision of thetreaty of 1864 andin 1907 thetreaty of 1899 was
adjusted to therevision of 1906.

The First World War, with itslong duration and huge numbers of prisoners of war on both sides,
brought tolight the need for better protection of the prisonersof war. In 1929, the Convention onthe Treatment
of Prisonersof War was adopted which introduced a categorica ban on reprisasagainst prisonersof war. In
1929, another Convention was adopted in the form of amuch improved treaty on the treatment of the
wounded and sick on land taking into account the experiences of the First World War.

The Second World War provided theincentivefor yet another mgjor revision and further devel opment
of thelaw of Geneva. Thethree Conventionsinforce (oneof 1907 and two of 1929) were subgtituted by new
Conventions, givingimproved vers onsof many existing rulesand filling lacunae that practi ce had brought to
light. Thelaw of Genevawas enriched by an entirely novel Convention on the protection of civilian personsin
timeof war. Thus, in 1949, four Geneva Conventions were concluded dealing with thewounded and sick on
land; thewounded, sick and shipwrecked at sea; prisoners of war; and protected civilians.

The 1949 Conventionsproduced aninnovation of ma or importancewhich meritsspecia mention. The
Conventionsapply inther entirety to internationa armed conflicts. However, al thefour Conventionscontain
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acommonArticle3whichisapplicablein armed conflict not of aninternationa character occurringinthe
territory of oneof theHigh Contracting Parties. Article 3 containsalist of fundamenta rulesthat the partiesare
bound to apply asaminimum inthe event of non international armed conflicts. The adoption of Article 3
sgnified atremendousstep forward in that it proved the possibility of laying down rulesof international law
expresdy and exclusvely addressing thesituation ininterna armed conflicts. Thefour GenevaConventionsof
1949, however, began to show shortcomings during the course of years.

B. TheHagueTrend

(a) The Lieber Code: The second jurist who rendered legal base to IHL is arefugee professor
FrancisLieber, aninternationa lawyer of German origin, who had migrated to America. In 1863, he prepared
aset of instructions, popularly known asthe Lieber Code, to befollowed by theAmerican Army during
American Civil War (1861-1865). The Lieber Code provides detailed ruleson the entirerange of warfare,
from the conduct of war proper and the treatment of the civilian population to the treatment of specified
categoriesof personssuch asthe prisonersof war, thewounded, doctors, nursesand chaplains. Based onthe
Lieber Code, President Lincoln issued “Army Order No. 100” entitled Instructions for the Armies of the
United Statesinthe FHed. Althoughtechnically apurdy internal document and writtento beappliedtoAmerican
Civil War, the Lieber Code hasa so served asamodel and asource of inspiration tar the codification of the
lawsand customsof war. The Lieber Code has exerted tremendousinfluence on subsequent devel opments.

In 1868, at St. Petersburg aremarkable document saw the light of the day with the adoption of a
Dedaration RenouncingtheUse, intimeof War, of Explosve Projectilesunder 400 GrammesWe ght. Although
these explogve projectileswere not moreeffectivethan ordinary riflebullets, it caused far graver woundsand
thus gresatly aggravated the sufferings of the victims. It wasthought that the employment of such weapons
would be contrary to the laws of humanity. The Declaration, thus makes an endeavour to strike aba ance
between the necessities of war and thelaws of humanity.

(b) De Martens Clause: Thethird initiative to humanise war was taken by a Russian jurist, Frederic de
Martens. Heheld the chair of internationd law at the University of Petersburg. Hewasthecatalysing figure at
both the Hague Peace Conferences of 1899 and 1907. At the First Peace Conferencein 1899, four Conventions
were established whereas at the Second Peace Conferencein 1907. 13 Conventionswere established, Of
these, themost important for the development of internationa humanitarian law wasthe Hague Convention
No. IV of 1907 concerning the laws and customs of war on land. De Martens Clause is expressive of
humanitarianism which formed the basis of the Hague Convention No. IV of 1907.# It made an attempt to
accommodate military requirementsto the principleof humanity inwar. It findsexpression asointhefour
GenevaConventionsaswell asinArticle1(2) of Additiona Protocol | which states:

“In cases not covered by this Protocol or by other international agreements, civilians and combatants
remain under the protection and authority of the principles of international law derived from established
custom, from the principles of humanity and from the dictates of the public conscience.”

Indue course of time, De Martens Clause has percolated into the corpus of general intentional law. It
bal ances military necessity against therequirementsof humanity.

The First World War demonstrated the inadequacy of the Hague Conventions. The mankind was
particularly shocked by the use of poisonousgasesduring thewar. In 1925, aProtocol wasadopted for the
prohibition of theuseinwar of asphyxiating, posionous and other gases, and of bacteriol ogica methods of
warfare. The Protocol banned not only chemica means of warfare but even the bacteriol ogica means of
warfare,

The priciples embodied in the Hague Convention and regul ations on land warfare of 1899\1907 had,
by the time of the outbreak of the Second World War, been so widely accepted by the States that they
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became part of customary international law. Thisview wasendorsed by theInternational Military Tribund at
Nuremburginitsjudgment of themgjor war criminas.
C. TheNewYork Trend

Initially, The United Nations did not takeany interest to further developinternational humanitarian law
and concentrated on the accel eration of the momentum of the movement for the protection and promotion of
human rightsin peacetime alone. However, the United Nationswas compel led not to lose sight of theissue of
individua responsibility for war crimeswhenthe maor war criminal swere brought to trial shortly after the
Second WorldWar. Thebasisof their prosecution lay inthe Charter of thelnternational Military Tribuna. The
Charter defined three categories of war-crimes, namely,, crimesagaingt peace, war-crimes, and crimesagainst
humanity. It also stated the principleof individua crimina liability, notably that the official position of the
defendantswould not be considered asfreeing them of responsibility or mitigating punishment. It wasalso
stated that the pleaof superior orderswould not freeadefendant from responsibility but might be considered
inthemitigation of punishment if the Tribuna determined that justiceso required. In 1946, the United Nations
Generd Assembly reeffirmed these principlesasgeneraly vaid principles of international law.®

The United Nationsin the courseof time hasshifted itsfocusfrom human rightsintimesof peaceaone
to humanrightsintimesof peaceaswell aswar. The United Nationshasfound justificationfor thisshiftinthe
Charter of the United Nationswhosemadateis protection and promotion of human rightswithout any distinction
of peacetimeand wartime. The shift inthefocus of the United Nationshas conferred the status of human rights
oninternationd humanitarian|aw which appliesin theevent of armed conflicts. In 1968, the General Assembly
adopted a resolution entitled Respect for Human Rights in Armed Conflict and invited the Secretary — General
to carry out studiesin consultationwith ICRC inthisregard.®

In 1974, at Geneva, aDiplomatic Conference on the Reaffirmation and Devel opment of International
Humanitarian Law inArmed Conflict was convened which resulted in theadoptionin 1977 of thetwoAdditiond
Protocol sto the Geneva Conventions of 1949, Protocol | for the protection of victimsof international armed
conflictsand Protocol 11 for the protection of victimsof internal armed conflicts.

Recently, theInternationa Law Commission has prepared adraft Code of offences against peaceand
security of mankind. Article 13 of the Code defineswar-crimes as seriousviol ations of lawsand customs of
war. It further clarifiesthat war meansany internationa or non-internationd armed conflict definedinArticle2
common to the Geneva Conventionsof 1949 andinArticle 1, paragraph 4 of Additiona Protocol | of 1977.
Article4 of thedraft Code proclaimsthat an offence against peace and security of mankind isauniversa
offenceand therefore every State hastheduty to try or extradite any perpetrator of such offence.

CONCLUSION

What bafflesinternationa community today i sthe problem of implementation of internationa humanitarian
law. In armed conflicts, belligerentsfrequently violate IHL. United Nations, custodians of world peace, has
not done better. In Somaliaand Bosnia, everyoneincluding the U.N. Peace-keeping Forceshave completely
forgotten therules of the game. The ICRC has spoken out forcefully against systemati c and serious abuses
committed against civilian population in Bosnia, such assummary executions, torture, rape, internment,
deportation, harassment of minority groups, hostage-taking, expropriation, threatsand intimidation.’

In 1991, the Genera Assembly adopted aresolution to improvethe humanitarian relief capacity of the
United Nations. Subsequently, theformer Secretary-General, Boutros Ghali established the post of Under
Secretary-General for’ Humanitarian Affairs who headed the Department of Humantarian Affairs (DHA).
The post of Under Secretary-General, however, proved to be too low for the purpose of co-ordinating
humanitarian relief operations. lan Eliasson, Under Secretary-Generd himself remarked:

“Additional measures for respect of humanitarian aid and for protection of relief personnel are now
necessary. The blueensign of the United Nationsand the symbol s of International Red Crossand the Red
Crescent no longer provide sufficient protection.”®
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Eliasson’s observation is shocking. Red Cross workers feel compelled during armed conflicts to hire
local gunmento protect their operations. Sometimes even the U.N. Peace-keepersarekilled by the bandits.
Therefore, the need of the day isto organi se security policefor the protection of humanitarian operations. The
time has come “when States should consider establishing a separate and distinctive United Nations Humanitarian
Police Force.
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