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ABSTRACT

Domestic violenceis a serious concern and
any discussion related to it has to be undertaken
with an under standing that millions of women are
fighting with such violence .\WWomen across the
wor ld face such violence dueto many reasons,,one
of the primary reason being the question of roof
over her head i.e. residence. The protection of
Women from domestic violence Act, 2005
(hereinafter referred to as PWD Act or The Act)
lays down useful provisionsfor securing theright
of residence. Thepresent Article primarily focusses
onsuchright, it analysesthe reasons for domestic
violence, the definition of such violence, provisions
related to right of residence asincor porated inthe
PWD Act as well asthe judicial interpretation of
such provisions.
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INTRODUCTION

It is common to hear statements like *oh now a
daysthereisno domestic violence and women are
now fully empowered,in fact thelaw relating to such
violence is only being misused time and again’ and on
the other hand thereisastark truth of existence of
suchviolence.Domestic violenceisaredity and such
sweeping statements and perceptions can’t put
something as severe and asreal asviolence against
womeninther ownhomesa backstage. It hasbecome
afashionto trivialize violence or offences against
women ether in nameof women empowerment, praise
of good old times’ or misuse of law. The focus shifts
from severity of offencesto defenseagainst misuse.lt
needsto beunderstood at the outset that any alegation
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of misuse has to be plugged out by efficient investigation .Use of law can’t be curbed or questioned.lts not
sympathy but empathy whichisrequired.

Reasons for Domestic Violence

Other than the general reasons of ingtitutionalized or ingrained patriarchy , gender stereotyping, male
entitlement and dominance, lack of education and awareness, millions of women face such violence primarily
because of three specific reasons- absence of viableor proper supportgroups- if violenceishappeninginthe
woman’s natal family then there is absolutely no place for her to go and seek support and if its happening in
marital family, many atimes parental family isunwilling to offer support primarily dueto societa stigmaor
resource crunch and the community support groupsare d most negligible. The second important reasonisfear
of losing children(if any) and thethird and avery important reason issevere resource crunch especialy the
question of roof over her headi.e. residence.A victim of violencemany atimesisforced to endureviolenceas
she doesn’t have anywhere else to go , in such a scenario the right of residence of women assumes lot of
sgnificanceThe present Article primarily focuseson right of residence of thewomen under the PWdAct, 2025.

I ntroduction of the Protection of Women from Domestic Violence Act, 2005

Itsnot that beforethe PWD Act therewere no remediesfor victims of domestic violenceat al, The
crimina law remediestoo punish cruelty against married women, however such remediesaremainly meant to
punish the perpetrator and do not addressthe special needsof thevictims, moreover before advent of theAct
onceawomen decided tofileacrimina complaint againgt her husband or hisfamily membersshewasl|eft with
no other choiceother thanto leave her matrimonial homeand thereaways|urked the danger of her children
(if any) being separated from her.

Considering the above stated reasons and constitutional rights of women and al so theinternational
obligations of our countryespeciallyunder‘Convention on Elimination of all Forms of Discrimination against
Women’ (CEDAW) 1979, The PWD Act was enacted in the year 2005. It is a well thought protective
legidationwhich givesamix of civil and criminal remedies.

Definition and General Provisions of PWD Act, 2005

TheAct gives an expansive definition! of domestic violence as meaning to include any physical,
psychologica,, sexud, verba and economicviolence. Generdly theunderstandingistheviolenceisonly physicd,
and exampl esliketaunts over complexion, not having children, threats of asecond marriageof husband are
not perceived asviolence, psychol ogical and verba violence are considered to be alesser form of violence-
theact acknowl edgesthevariousforms.

It hasgoneto untouched areas and hasintroduced new conceptslike domestic rel ationship and shared
household,andinitsdefinition of adomestic relaionshipit includesrel ationshipsrel ated by blood, marriage, in
nature of marriage,adoptionsand thoseinajoint family.

Enforcement machinery of theAct introduces novel agenciesinform of protection officersand service
providersother than thetraditiona machinery of policeand magistrates. Progressiveremedieslike protection
ordersand residenceordersare part of thislegidation.

Right of Residence
Thisisperhapsone of the most important Rights given to thewomen under thePWD Act.Thereisa
positive assertionintheAct that awomen hasaright to residein the shared househol d.A progressiveremedy
intheform of residence ordersisaso provided intheAct With regardsto theright of resdence, threeprovisons
are noteworthy-
1. Section 2-Shared household: TheAct introducesaconcept of shared household and definesit u/s2
as-"a household where the person aggrieved lives or at any stage has lived in a domestic relationship
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ether singly or along with the respondent and includes such ahousehold whether owned or tenanted
either jointly by the aggrieved person and the respondent, or owned or tenanted by either of themin
respect of which either the aggrieved person or the respondent or both jointly or singly haveany right,
title, interest or equity and includes such ahousehol d which may belongto thejoint family of whichthe
respondent isamember, irrespective of whether the respondent or the aggrieved person hasany right,
title or interest in the shared household”.

Legidativeintentisvery clear that it isnot concerned with proprietary right inthe property to declareit
asshared household.

2. Section 17% Thisprovision providesthat every womanin adomestic rel ationship shal havetheright
to resideintheshared household and the aggrieved person cannot beevicted from the shared household
except in accordancewith the procedure established by law
A perusal of Section 17 of theDV Act showsthat, aright isconferred on an aggrieved persontoreside
inashared household eveninthe absence of any act of domestic violence.

3. Section 19% Section 19- Residence orders-

Whiledisposing of an application under sub-section (1) of section12, the M agistrate may, on being
sati sfied that domesti c violence hastaken place, passaresidenceorder

(a) Restraining therespondent from di spossessing or in any other manner disturbing the possession of
the aggrieved person from the shared househol d, whether or not the respondent hasalega or equitable
interest inthe shared househol d;

(b) Directing therespondent to remove himself from the shared household;

(¢) restraining the respondent or any of hisre ativesfrom entering any portion of the shared household
inwhich theaggrieved personresides;

(d) Restraining therespondent from aienating or disposing off the shared household or encumbering
thesame;

(e) Restraining the respondent from renouncing hisrightsin theshared househol d except with theleave
of theMagistrate;

or

() Directing therespondent to secure samelevd of alternate accommodation for the aggrieved person
asenjoyed by her in the shared household or to pay rent for thesame, if the circumstances sorequire:
Provided that no order under clause (b) shall be passed against any person whoisawoman.

This provision providesfor residence orders. Residence orders can take various formsincluding
restraining the respondent from di spossessing the aggrieved person or disturbing her possession regardless of
any legal or equitableinterest of the respondent in the shared household, direction to the respondent to
remove himself from such household, restraining of therespondent or any of hisrelativesfrom entering any
portion of such household wherethe aggrieved person resides, restrain on respondent from disposing the
shared househol d,restraint from renouncement of therightsfrom such household , arranging for asimilar level
of aternate accommodation or payment of rent for such accommodati on. Reasonably necessary additional
conditionsfor security of aggrieved person or her children may also beimposed.

Residenceorder isavery effectiveremedy provided by theAct, it empowersthe magistrate to passa
singleor combination of rdiefsintended to securetheright of res dence of thewomen. Together these provisions
create enough safeguard for securing theright of residence of thewomen.

Role of Judiciary
Threelandmark casesmust belooked into to chart out theentirejudicial journey regarding theright of

residence-SR Batrav. TaranaBatra*, V.kAhujav. SnehaA huja® and PrabhaTyagiv.kamleshdevi®. Thedecision
inthe caseof TaranaBatrawas overruled in Ahujas case.
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1. SRBatrav.TaranaBatracase: Inthiscasethe husband and wifelivedin ahouseowned by mother
of thehusband. It was held by theA pex court that the house owned by mother does not comewithin
the definition of shared household u/s 2 (s) of theAct. The court restricted the definition of shared
household under the DV Act to ““house belonging to or taken on rent by the husband, or the house
which belongs to the joint family of which the husband is a member.”” based on the observation
that anything to the contrary would be absurd and | ead to chaos.

In a country like India wher emany sons stay in the self-acquired property of the parents, such
interpretation came asamajor blow to rightsto daughters-in-law to enforcetheright toresideina
shared household against in-laws.

2. Satish Chander Ahujav. SnehaAhuja: Intheyear 2020 the Supreme Court inthiscaseheld that the
words “lives or at any stage has lived in a domestic relationship” have to be given its normal and
purposeful meaning. TheA ctof 2005 was enacted to giveahigher right in favour of woman. It hasbeen
enacted to providefor moreeffective protection of therightsof thewoman who arevictimsof violence
of any kind occurring withinthefamily. TheAct hasto beinterpreted inamanner to effectuatethe very
purpose and object of the Act. Section 2(s) read with Sections 17 and 19 of Act, 2005 grants an
entitlement infavour of thewoman of theright of residence under the shared household irrespective of
her having any legal interest inthe sameor not.

Thedefinition of shared householdisclear and exhaustive definition. The object and purposeof theAct
wasto grant aright to aggrieved person, awoman of residencein shared household. Theinterpretation which
isput by thisCourtin S.R. BatraV's. TaranaBatra(supra) if accepted shall clearly frustrate the object and
purpose of theAct. The court was of view that thejudgement in that casedid not lay down the correct law.

The estranged wife’s right to claim residence in a shared household has been enlarged by virtue of the
thigudgement of the Supreme Court. It hasbeen held that an estranged wifeisentitled to theright of residence
inashared household, irrespective of her having any legd interestinthesameor not. Thisincludestheright to
reside in a shared household belonging to the husband’s relatives as well. There are certain preliminary conditions
that need to befulfilled as contemplated by the Supreme Court asfollows:

() Theaggrieved wifehasto satisfy by providing evidencethat domestic violence hastaken place. Only
oncethecourt isconvinced that domestic violence hastaken place can the above-mentioned relief be
granted.

() Theaggrievedwifelivesor havelived at any stageinthe householdinquestion. In caseswhereshewas
excluded from the premises or temporarily absent, such considerationswould not deny her protection
under theAct.

@ii) A shared household will notincludeany and dl placesthe estranged wifelivesor haslived at any stage
inadomestic relationship. It would refer to placeswhere shelivesor haslived with some degree of
permanency. A merefleeting or casud living at different placesshall not makeit ashared household.

As per Ahuja’s Ruling the intention of the parties and the nature of the living, including the nature of the
household, haveto be considered. The ownership of the house may bein the name of the mother-in-law or
father-in-law but it will not impact theright of adaughter-in-law to claim residencein suchahouse. The
Supreme Court also opined that in order to claim right to alternate accommodation or payment of rent, the
husband would haveto be aparty to the petition as theright to maintenance can only be claimed from the
husband. It also Sated that theright to residenceisnot anindefeasibleright of residencein ashared household
especiad ly when thedaughter-in law ispitted against an aged father-in-law and mother-in-law. Therefore, the
Court clearly indicatedthat therights of both the parties must be balanced.

3. PrabhaTyagi v. Kamlesh Devi: The Apex court taking note of the terms “livesor at any stage has
lived”” under Section 2(s) of the DV Act ,went astep ahead and provided an expanded interpretation
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of the term right to residence. It invoked the concept of “constructive residence” and held that “if a
women has the right to reside in the shared household under Section 17 of the DV Act and such
a women becomes an aggrieved person or victim of domestic violence, she can seek reliefs
under the provisions of the DV Act including enforcement of her right to live in a shared
household.”

Infact thisjudgement issimilar to apreviously given Madras High court judgement in Vandanavv.
Sikanth’- wherein the High Court held that Sec. 2 (s) of theAct isof awide purport and the usage of the
words ‘living’ certainly brings into its fold the ‘right to live.A women having a relationship which has legal
sanction getsright to livein shared househol d and woul d be entitled for protection ws 17 evenif shedid not
livein shared household at thetime of institution of proceedingsor had never lived in the shared househol d at
any point of timeinthepast.

This High Court judgement much before PrabhaTyagi’s case had distinguished the judgment in S.R.
Batra’scase and recognized that a woman may not be able to enter her matrimonial home immediately after
marriagefor various reasons, such asahoneymoon or ceremonial obligations, The Court observedthat a
strict interpretation of Section 2(s) of the DV Act would |eave women without remedies despiteavalid
marriage. Therefore, ashared household must include ahousehold where an aggrieved person hasaright to
live, regardlessof physical residence. The MadrasHigh Court distinguished thejudgment in SR. Batrato
prevent husbandsfrom taking advantage of the decision by aienating property beforedisputesarisein order
to deny thewife ashared household under theAct.

CONCLUSION

Thedefinition of ashared household emphasi zes on the establishment of adomestic relationship and
investigation into the ownership of the said house has been deemed unnecessary by the Hon’ble Supreme
Court.Theright to residence in a shared household can be enforced against the husband aswell asthe
mother-in-law, fatherin-law and/ or any other relative of the husband asthe case may beif theaggrieved wife
has beenin adomestic rel ationship with such persons. Theright to residein ashared household is applicable
to every womaninadomestic relationship, whether they arerdlaed by blood, marriageor through arelationship
inthenature of marriage, adoption or areliving together aspart of ajoint family. Theright to reside can be
claimed by such personswhether or not they haveany right, title or beneficial interest inthe said house.

Aggrieved woman can also seek alternate accommodation and in such a case concept of shared
household shall not be attracted. Such an alternative accommodation would be on par with the shared
household.itisgenerdly required to be of half theareaof the shared residence.

TheApex court hasaso clearly stated that senior citizensarea so entitled to live peacefully therights
of theagedinlaws and that of the daughter in law need to be balanced.

Itisclear that Act nowhereis putting focus onproprietary rights.It isnot putting materialism before
matrimony it is an extension of the deeper principle of women’s rights. Envisaging the various scenarios that
may render women helpless despite existing laws, the Apex court’s has provided much needed interpretation
of the provisionsof theAct, thereby achieving the objects of effective protection of theresidencerightsto
aggrieved women.
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residein the shared household, whether or not she hasany right, title or beneficial
interest inthesame. (2) The aggrieved person shall not be evicted or excluded from
the shared household or any part of it by the respondent savein accordancewith the
procedure established by law

(2) TheMagistrate may impose any additional conditionsor passany other direction which he may
deem reasonably necessary to protect or to providefor the saf ety of the aggrieved
person or any child of such aggrieved person.

(3) TheMagistrate may requirefrom the respondent to executeabond, with or without sureties, for
preventing the commission of domestic violence. - Thecompetent court may provide
for alternate accommodation or order for payment of rent to an aggrieved wifeas
contempl ated under the provisionsof theAct.
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